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Presentment Date and Time: June 29, 2020 at 12:00 p.m. 
Objection Deadline: June 26, 2020 at 5:00 p.m. 


ROSEN & ASSOCIATES, P.C. 

Counsel to the Debtor and 
Debtor-in-Possession 

747 Third Avenue 

New York, NY 10017-2803 

(212) 223-1100 

Sanford P. Rosen 

Paris Gyparakis 


UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re: 
Chapter 11 


MARLAINA KOLLER CROES, 
Case No. 20—22239 (RDD) 


Debtor. 


NOTICE OF PRESENTMENT OF ORDER AUTHORIZING RETENTION OF 
BLEAKLEY PLATT & SCHMIDT, LLP AS SPECIAL LITIGATION COUNSEL 


PLEASE TAKE NOTICE that upon the Application for Order Authorizing 
Retention of Law Office of Bleakley Platt & Schmidt, LLP as Special Litigation Counsel (Doc. No. 
43] (the “Application”) of Marlaina Koller Croes, the above-captioned debtor and debtor-in- 
possession (the “Debtor”), the Debtor will present the Order Authorizing Retention of Bleakley 
Platt & Schmidt, LLP as Special Litigation Counsel, substantially in the form annexed to the 
Application as Exhibit A (the “Proposed Order”), to the Honorable Robert D. Drain, United States 
Bankruptcy Judge, United States Bankruptcy Court for the Southern District of New York, 300 
Quarropas Street, White Plains, New York 10601, for signature on June 29, 2020 at 12:00 p.m. 
(prevailing Eastern Time) (the “Presentment Date”). 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Application 


and/or the Proposed Order, shall conform to the Federal Rules of Bankruptcy Procedure (the 
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“Bankruptcy Rules”) and the Local Bankruptcy Rules for the Southern District of New York, 
shall set forth with specificity the grounds therefor, and be filed with the Bankruptcy Court 
electronically in accordance with General Order M-399 (General Order M-399 and the Current 
Guidelines — Electronic Filing Dated December 15, 2011 can be found at www.nysb.uscourts.gov, 
the official website for the Bankruptcy Court) by registered users of the Bankruptcy Court’s case 
filing system and, by all other parties in interest, on a CD or other electronic media containing the 
document in .pdf format (with a hard copy delivered directly to Judge Drain’s Chambers), and 
served in accordance with general order M-399 upon (i) Rosen & Associates, P.C., counsel to the 
Debtor, 747 Third Avenue, New York, NY 10017-2803, Attn.: Sanford P. Rosen, Esq.; (ii) the 
Office of the United States Trustee, U.S. Federal Office Building, 201 Varick Street, Suite 1006, 
New York, NY 10014, Attn.: Greg M. Zipes, Esq.; and (iii) all other parties-in-interest who have 
requested notice pursuant to Bankruptcy Rule 2002 so as to be received no later than 5:00 p.m. on 
June 26, 2020 (the “Objection Deadline”). Unless objections are received by the Objection 
Deadline, the Proposed Order may be granted without further notice or a hearing. 

Dated: New York, New York 


June 16, 2020 


ROSEN & ASSOCIATES, P.C. 


Counsel to the Debtor and 
Debtor-in-Possession 


By: 
Paris akis 


747 Third Avenue 
New York, NY 10017-2803 
(212) 223-1100 
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Presentment Date and Time: June 29, 2020 at 12:00 p.m. 
Objection Deadline: June 26, 2020 at 5:00 p.m. 


ROSEN & ASSOCIATES, P.C. 

Counsel to the Debtor and 
Debtor-in-Possession 

747 Third Avenue 

New York, NY 10017-2803 

(212) 223-1100 

Sanford P. Rosen 

Paris Gyparakis 


UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re: 


Chapter 11 


MARLAINA KOLLER CROES, 
Case No. 20—22239 (RDD) 


Debtor. 


DEBTOR’S APPLICATION FOR ORDER AUTHORIZING RETENTION OF 
BLEAKLEY PLATT & SCHMIDT, LLP AS SPECIAL LITIGATION COUNSEL 


TO THE HONORABLE ROBERT D. DRAIN, 
UNITED STATES BANKRUPTCY JUDGE: 


Marlaina Koller Croes, the above-captioned debtor and debtor-in-possession (the 
“Debtor”), through counsel, Rosen & Associates, P.C., submits this application (the 
“Application”) for the entry of an order, substantially in the form annexed hereto as Exhibit A, 
pursuant to 11 U.S.C. §§ 327(e), 328(a) and 1107(b), Rule 2014 of the Federal Rules of Bankruptcy 
Procedure (the “Bankruptcy Rules”) and Rule 2014-1 of the Local Bankruptcy Rules for the 
Southern District of New York (the “Local Rules”), authorizing the employment and retention of 
Bleakley Platt & Schmidt, LLP (“Bleakley”) as special litigation counsel to the Debtor in 
connection with the Civil Action (defined below) on a contingency fee basis. In support of this 


Application, the Debtor relies upon the declaration of John P. Hannigan (the “Hannigan 
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Declaration”) attached hereto as Exhibit B and fully incorporated herein by reference, and 
respectfully represents as follows: 

JURISDICTION, VENUE AND STATUTORY PREDICATES 

1. This Court has jurisdiction to consider this core proceeding pursuant to 28 
U.S.C. $$ 157 and 1334. Venue of these proceedings is proper in this District pursuant to 28 U.S.C. 
$$ 1408 and 1409. The statutory predicates for the relief requested herein are 11 U.S.C. $$ 327(e), 
328(a) and 1107(b), as supplemented by Bankruptcy Rule 2014 and Local Rule 2014-1. 

FACTUAL & PROCEDURAL BACKGROUND 

2. On February 13, 2020 (the “Petition Date”), the Debtor petitioned this 
Court for relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. $$ 101 et seg. 
(the “Bankruptcy Code”) to utilize the protections of the Bankruptcy Code and pursue certain 
claims which constitute property of her estate. Such efforts will enable her to preserve and 
maximize the value of her assets for the benefit of all creditors and parties-in-interest.! 

3. The Debtor continues to operate her business and manage her affairs as 
debtor and debtor-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. To 
date, no trustee, examiner, or creditors’ committee has been appointed. 

THE CIVIL ACTION 

4. Prior to the Petition Date, the Debtor engaged Bleakley to prosecute certain 
civil rights claims (the “Civil Rights Claims”) against her former husband, the City of Yonkers, 
the City of Yonkers Police Department and certain police officers employed by same (collectively, 


the “Civil Defendants”) pursuant to the terms of a Contingent Fee Retainer Agreement dated 


' A detailed description of the Debtor’s background and the facts and circumstances precipitating this chapter 11 filing 
are set forth in the Declaration of Marlaina Koller Croes Pursuant to Local Rule 1007-2 [Doc. No. 4]. 


2 
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December 19, 2018 (the “Retention Agreement”), a copy of which is attached hereto as Exhibit 
C. 

5. On October 31, 2017, the Debtor commenced an action against the Civil 
Defendants for damages sustained as a result of the Civil Rights Claims in the Westchester County 
Supreme Court (Index No. 68237/2017), which action was subseguently removed to the U.S. 
District Court for the Southern District of New York, which bears Civil Action No. 18-civ-00098 
(VB), also known as, Marlaina Koller-Gurgigno v. City of Yonkers, et al (the “Civil Action”). A 
copy of the Debtor's original Verified Complaint is annexed hereto as Exhibit D. 

RELIEF REOUESTED 

6. By this Application, the Debtor seeks (i) authorization to retain Bleakley as 
special litigation counsel pursuant to section 327(e) of the Bankruptcy Code; and (ii) approval of 
the Contingency Fee Arrangement (as defined and discussed below) pursuant to section 328(a) of 
the Bankruptcy Code in accordance with the terms of the Retention Agreement. 

7. The material terms of the Retention Agreement are substantially identical 
to those set forth in this Application. With respect to any inconsistency between this Application 
and/or the Retention Agreement, the Order granting this Application will govern. 

SERVICES TO BE RENDERED 

8. The professional services that Bleakley will render include, among other 

services: 


a. preparing and filing all necessary pleadings and drafting all legal 
documents in connection with the Civil Action, as well as attending all 
related hearings; 

b. taking any and all actions necessary to facilitate a settlement in the Civil 
Action or prosecute the Civil Acton through trial; and 

c. advising and counseling the Debtor regarding all matters related to the 
Civil Action. 
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9. Bleakley will not advise the Debtor with respect to her duties under the 
Bankruptcy Code; thus, Bleakley’s services will not be duplicative of those rendered by Rosen & 
Associates, P.C., as bankruptcy counsel. 

DISCLOSURE OF BLEAKLEY’S RELATIONSHIP WITH THE DEBTOR 

10. On or about January 8, 2018, the Debtor retained Bleakley to provide legal 
services in connection with the matrimonial action then pending in the Westchester County 
Supreme Court, styled, Marlaina Koller v. Vincent Gurgigno (Index No. 52833/2015) (the 
“Matrimonial Action”). See HANNIGAN DECL. { 7. 

11. As disclosed in the Hannigan Declaration, as of the Petition Date, 
approximately $26,508 was owed on account of prepetition services rendered by Bleakley in the 
Matrimonial Action (the “Pre-Petition Claim”). See HANNIGAN DECL. { 8. 

12. To the best of the Debtor’s knowledge, and except as set forth in the 
Hannigan Declaration, Bleakley (a) does not have any connection with the Debtor, her creditors 
or any other party-in-interest, the Office of the United States Trustee or any person employed in 
the office of the same; and (b) represents no interest adverse to the Debtor or her estate regarding 
the matters upon which it is to be engaged. 

COMPENSATION 

13. As outlined in the Retention Agreement, the Debtor has authorized 
Bleakley, subject to court approval, to retain forty percent (40%) of the recovery proceeds (the 
“Contingent Fee” or the “Contingency Fee Arrangement”) in consideration of the legal services 
rendered in the Civil Action, after deducting all expenses and disbursements, “including but not 


limited to court costs, witness fees, costs associat[ed] with non-expert and expert deposition and 
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trial testimony and investigative or other services properly chargeable to the enforcement of the 
claim, or prosecution of the action.” See RETENTION AG’T. at 1 & 2. 
14. For the reasons set forth below, the Debtor submits that the terms of the 
Retention Agreement, including the Contingent Fee, are reasonable and will create appropriate 
incentives for Bleakley to vigorously pursue the Civil Rights Claims and ultimately obtain the 
highest recovery possible. 
DISCUSSION 


I. THE PROPOSED RETENTION IS WARRANTED UNDER SECTION 327(e) 
OF THE BANKRUPTCY CODE 


15. Section 327(e) of the Bankruptcy Code,” provides that, subject to Court 
approval, a debtor: 

[M]ay employ, for a specified special purpose, other 
than to represent the [debtor] in conducting the case, 
an attorney that has represented the debtor, if in the 
best interest of the estate, and if such attorney does 
not represent or hold any interest adverse to the 
debtor or to the estate with respect to the matter on 
which such attorney is to be employed... 
11 U.S.C. § 327(e) (emphasis added). 

16. Unlike retentions under 327(a) of the Bankruptcy Code, special counsel 
need not be a “disinterested person” to qualify for employment under 327(e). See DeVlieg—Bullard, 
Inc. v. Natale (In re DeVlieg, Inc.), 174 B.R. 497, 503 (N.D.Hl. 1994); comp. 11 U.S.C. 328(c) 
with 11 U.S.C. 327(e); see generally 2 COLLIER ON BANKRUPTCY {| 327.03[6] at 327-38 (15th ed. 
1991 Supp.). 


17. Rather, for purposes of section 327(e), the Court only considers (i) whether 


the proposed retention is in the best interest of the estate; and (ii) whether the prospective applicant 


2 As modified by 11 U.S.C. §1107(b) 
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has an interest adverse to the debtor or the estate with respect to the matter for which special 
counsel is to be retained. See Bank Brussels Lambertv. Coan (In re Arochem Corp.), 176 F.3d 610, 
623 (2d Cir. 1999); see also In re Statewide Pools, Inc.,79 B.R. 312, 314 (Bankr. S.D. Ohio 1987) 
(section 327(e) not only eliminates the disinterestedness requirement, it even "narrows the conflict 
of interest issue" to an evaluation of conflicts "only as related to the particular matters for which 
representation is sought"). 

A. The Proposed Retention is in the Best Interest of the Estate 

18. The Debtor submits that the Civil Rights Claims are complex and fact 
specific and that unless she is able to retain counsel pursuant to a contingent fee agreement, she 
will most likely be unable to successfully prosecute the Civil Action. 

19. It follows that the Debtor has chosen Bleakley and negotiated the 
Contingency Fee Arrangement set forth herein, so as to ensure that she can preserve and maximize 
the value of the Civil Rights Claims, a significant asset of the estate. 

20. The Debtor submits that Bleakley’s extensive experience in civil litigation 
and trial work, coupled with the accumulated knowledge of all aspects of the Civil Action, makes 
it amply qualified and uniquely capable of representing the Debtor in the most efficient manner, 
and that maintaining Bleakley’s uninterrupted representation is in the best interest of the estate. 
See In re Goldstein, 383 B.R. 496, 501 (Bankr. C.D. Cal. 2007) (“when counsel is very familiar 
with the nonbankruptcy litigation because counsel has previously performed legal services for the 
debtor, it is obvious that the continuation of counsel's special services is in the best interest of the 


estate”). 
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B. Bleakly Does Not Hold Any Interest Adverse to the Debtor or her Estate 
with Respect to the Civil Action 


21. While Bleakley is certainly a creditor of the Debtor by virtue of the Pre- 
Petition Claim, it is not disqualified to act as special counsel. See, e.g., In re EBW Laser, Inc., 333 
B.R. 351 (Bankr. M.D. N.C. 2005) (special counsel not disqualified solely by reason of holding a 
prepetition claim); In re Hub Business Forms, Inc., 146 B.R. 315 (Bankr. D.Mass. 1992) (debtor 
could employ attorney to collect accounts receivable on a contingent fee even though attorney held 
an unsecured claim for pre-petition services and was a member of the unsecured creditors' 
committee); In re Henlar, Ltd., No. 94-11305, 1997 WL 4567 (E.D. La. Jan. 6, 1997). 

22. The Second Circuit has held that “where the [debtor] seeks to [retain] 
special counsel, “any conflicts must be evaluated only with respect to the scope of [special 
counsel's] proposed retention.” In re AroChem Corp., 181 B.R. 693, 701 (Bankr. D. Conn. 1995), 
subsequently aff'd, 176 F.3d 610, 622 (2d Cir. 1999) (“the mere pendency of a proof of claim does 
not represent an interest adverse to a bankruptcy estate since it does not tend to lessen the value of 
the bankruptcy estate ... or ... create [a] dispute in which the estate is a rival claimant ... any 
contest arising out of [Wells'] proofs of claim is outside the scope of the [sic] Caddell's specified 
special employment.”) (internal citations omitted). 

23. Thus, the Debtor submits that the proposed retention falls squarely within 
the confines of section 327 (e) of the Bankruptcy Code. Indeed, according to the legislative history, 
“section 327(e) ... will most likely be used when the Debtor is involved in complex litigation, and 
changing attorneys in the middle of the case after the bankruptcy case has commenced would be 
detrimental to the progress of that other litigation.” H.R. Rep. No. 595, 95th Cong., Ist Sess. 328 
(1977), U.S. Code Cong. & Admin. News 1977, p. 5963; S. Rep. No. 989, 95th Cong., 2d Sess. 


38-39 (1978); see also In re Cockings, 195 B.R. 735 (Bankr. E.D. Ark. 1996) (trustee could 
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employ attorney to prosecute remaining issues in state court litigation instituted by the attorney on 
behalf of the debtor prepetition even though the attorney had a charging lien against any recovery 
in the litigation); In re Brennan, 187 B.R. 135 (Bankr. D.N.J. 1995) (debtor could employ attorney 
as special counsel to handle securities litigation even though attorney represented debtor pre- 
petition and estate had possible preference claim against attorney). 


Il. THE CONTINGENT FEE IS PROVIDENT AND SHOULD BE APPROVED 
UNDER SECTION 328(a) 


24. Under section 328(a) of the Bankruptcy Code, the court may authorize the 
retention of professionals, “on any reasonable terms and conditions of employment, including [...] 
on a contingent fee basis.” See 11 U.S.C. § 328(a) (emphasis added). 

25. Not only are contingent fee arrangements expressly authorized under the 
Bankruptcy Code, they “are the most common non-Lodestar fee arrangement approved by courts.” 
See Hon. A. Bruce Campbell, Fair Pay for Honest Work: Bankruptcy Compensation and Ethics, 
020504 ABI-CLE 50 (citing Matter of Barron, 225 F.3d 583 (Sth Cir. 2000); Matter of Texas 
Securities, Inc., 218 F.3d 443 (5th Cir. 2000)); see also Christine Jagde & Mamie Stathatos, 
Professional Fees in Bankruptcy: Percentage-of-the-Recovery Method -- A "Solvent" Response for 
Bankruptcy Proceedings?, 1 AM. BANKR. INST. L. REV. 471, 473 (1993) (“The percentage-of-the- 
recovery method is preferable to other methods as it encourages the plaintiffs’ attorney to be result- 
oriented, and discourages ‘padding’ of the bill in order to obtain an exorbitant per-hour recovery”). 

26. In measuring the appropriateness of contingent fee arrangements under 
section 328(a), courts are urged to consider, “the financial risks initially involved and the 
litigiousness of the proceedings” as well as the existence of a strong adversary. See Gurley v. 
Foster et al. (In re William M. Gurley), 2008 WL 495395 (M.D. Fla.) (approving a 40% 


contingency) (“litigating this case will involve an [sic] substantial expenditure of time and 
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resources by the applicant, and success is not certain. Currently, the estate lacks any resources to 
fund the litigation.”) (internal citations omitted). 

27. Here, the Debtor submits that the terms of the Retention Agreement, 
including the Contingency Fee Arrangement, should be approved pursuant to section 328(a), as 
they were negotiated at arms-length and are reasonable and appropriate in light of the substantial 
costs of prosecuting the Civil Rights Claims and the inherent risks of litigation. See, e.g., In re 
Yablon, 136 B.R. 88 (Bankr. S.D.N.Y. 1992) (approving a 40% contingency fee arrangement); In 
re Fruit of the Loom, Inc., No. 99-04497-PJW, D.I. 1520, 1578 (Bankr. D. Del. Oct. 25, 2000) 
(approving a 40% contingency fee arrangement for special litigation counsel); In-re Merry-Go- 
Round Ents. Inc., 244 B.R. 327 (Bankr. D. Md. 2000) (upheld a 40% contingency fee award to a 
firm that earned $71.2 million when the case settled on the eve of trial); cf In re Reimers, 972 F.2d 
1127 (9th Cir. 1992) (special counsel's preapproved 40% contingent fee under § 328 could not be 
reviewed for reasonableness under § 330). 

28. Accordingly, the Debtor submits that approval of the Contingency Fee 
Arrangement pursuant to section 328(a) of the Bankruptcy Code is warranted, as it is proper and 
provident under the circumstances. See generally In re Smart World Techs., LLC, 423 F.3d 166, 
180 (2d Cir. 2005) (counsel retained on a contingency basis, “subjected the bankruptcy estate to 
no risk, while allowing it to reap any potential award”). 

NOTICE 

29. The Debtor shall give notice of this Application by serving by first-class 
mail a copy of the Application (together with all exhibits) and the Notice of Presentment thereof, 
upon: (a) the Office of the United States Trustee, 201 Varick Street, Suite 1006, New York, NY 


10014, Attn.: Greg M. Zipes, Esq.; (b) the twenty (20) largest unsecured creditors of the Debtor; 
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and (c) all other parties-in-interest who have requested notice pursuant to Bankruptcy Rule 2002. 
The Debtor submits that, in light of the nature of the relief reguested, no other or further notice 
need be provided. 

WHEREFORE, the Debtor respectfully reguests that the Court enter an order, 
substantially in the form annexed hereto as Exhibit A, authorizing her to retain Bleakley as special 
counsel on the terms set forth in this Application and the Retention Agreement, and granting her 
such other and further relief as the Court deems just and proper. 

Dated: New York, New York 


June 16, 2020 


ROSEN & ASSOCIATES, P.C. 
Counsel to the Debtor and 
Debtor-in-Possession 


By: /s/ Sanford P. Rosen 
Sanford P. Rosen 
Paris Gyparakis 

747 Third Avenue 

New York, NY 10017-2803 

(212) 223-1100 
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Exhibit A 


Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re: 


Chapter 11 


MARLAINA KOLLER CROES, 
Case No. 20—22239 (RDD) 


Debtor. 


[PROPOSED] ORDER AUTHORIZING RETENTION OF BLEAKLEY 
PLATT & SCHMIDT, LLP AS SPECIAL LITIGATION COUNSEL 


Upon the application (Doc. No. 43] (the “Application”)' of Marlaina Koller Croes, 
the above-captioned debtor and debtor-in-possession (the “Debtor’’), for the entry of an order, 
pursuant to 11 U.S.C. §§ 327(e) and 328, Rule 2014 of the Federal Rules of Bankruptcy Procedure 
(the “Bankruptcy Rules”) and Rule 2014-1 of the Local Bankruptcy Rules for the Southern 
District of New York (the “Local Rules”), authorizing the retention and employment of Bleakley 
Platt & Schmidt, LLP (“Bleakley”) as special litigation counsel to the Debtor in connection with 
the Civil Action; and upon the declaration of John P. Hannigan dated May 26, 2020 (the 
“Hannigan Declaration”), annexed to the Application as Exhibit B; and the Court having 
jurisdiction to consider and determine the Application as a core proceeding in accordance with 28 
U.S.C. $$ 157 and 1334; and venue being proper before the Court pursuant to 28 U.S.C. $$ 1408 
and 1409; and it appearing that due and sufficient notice of the Application has been given, and it 
appearing that no other or further notice need be provided; and it appearing that Bleakley 
represents no interest adverse to the Debtor or her estate with respect to the matters upon which it 
is to be engaged; and it appearing that the Contingency Fee Arrangement is proper and provident 
in light of the circumstances which can reasonably be anticipated at this time; and upon 


consideration of the record of the hearing (the “Hearing”) held by the Court; and the Court having 


' Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Application. 
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found and determined that the relief sought in the Application is in the best interests of the Debtor, 
her estate, creditors, and all parties-in-interest and that the legal and factual bases set forth in the 
Application establish just cause for the relief sought; and after due deliberation and sufficient cause 
appearing to me therefor, it is hereby 

ORDERED, that the Application be, and hereby is, GRANTED, as set forth herein; 
and it is further 

ORDERED, that the Debtor be, and hereby is, authorized to employ Bleakley as 
special litigation counsel on the terms and conditions set forth in the Application, as limited and 
modified by this Order; and it is further 

ORDERED, that consistent with the Application, the Contingency Fee 
Arrangement is approved under section 328(a) of the Bankruptcy Code; and it is further 

ORDERED, that consistent with the Application, Bleakley shall be authorized to 
perform the following enumerated services: 


i. prepare and file all necessary pleadings and draft all related documents 
in connection with the Civil Action, as well as attend all related 
hearings; 

ii. take any and all actions necessary to facilitate a settlement in the Civil 
Action or prosecute the Civil Acton through trial; and 

iii. advise and counsel the Debtor regarding all matters related to the Civil 
Action; and it is further 


ORDERED, that all fees remain subject to Court approval upon the filing of a final 
fee application to be submitted to the Court; and it is further 

ORDERED, that Bleakley shall use its reasonable best efforts to avoid any 
duplication of services provided by any of the Debtor’s other retained professionals in this chapter 


11 case; and it is further 
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ORDERED, that to the extent the Application is inconsistent with this Order, the 
terms of this Order shall govern; and it is further 
ORDERED, that the Court retains jurisdiction with respect to all matters arising 


from or relating to the implementation, interpretation, and enforcement of this Order. 


Dated: White Plains, New York 
June __, 2020 


UNITED STATES BANKRUPTCY JUDGE 


NO OBJECTION: 


The Office of the United States Trustee 


By: /s/ Greg M. Zipes 
Greg M. Zipes 


Trial Attorney 

The Office of the United States Trustee 
201 Varick Street, Room 1006 

New York, NY 10014 

Dated: June 11, 2020 
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Exhibit B 


Hannigan Declaration 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 


In re: 
Chapter 11 


MARLAINA KOLLER CROES, 
Case No. 20—22239 (RDD) 


Debtor. 


DECLARATION OF JOHN P. HANNIGAN IN SUPPORT OF APPLICATION FOR 
ORDER AUTHORIZING RETENTION OF BLEAKLEY PLATT & SCHMIDT, LLP 
AS SPECIAL LITIGATION COUNSEL TO DEBTOR AND DEBTOR-IN-POSSESSION 


I, JOHN P. HANNIGAN, declare as follows pursuant to 28 U.S.C. § 1746: 

i I am a partner with the law firm of Bleakley Platt & Schmidt, LLP (“Bleakley”), 
which firm maintains offices for the practice of law at One North Lexington Avenue, White Plains, 
New York 10601. 

2. I am admitted to practice before the courts of the State of New York as well as the 
U.S. District Courts for the Southern and Northern Districts of New York and the U.S. Courts of 
Appeals for the First and Second Circuits. 

3. I submit this affidavit in support of the application (the “Application”)! of Marlaina 
Koller Croes, the above-captioned debtor and debtor-in-possession (the “Debtor”), for the entry 
of an order, pursuant to 11 U.S.C. § 327(e) and 328(a), Rule 2014 of the Federal Rules of 
Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 2014-1 of the Local Bankruptcy 
Rules for the Southern District of New York (the “Local Rules”), authorizing the employment 
and retention of Bleakley as special litigation counsel to the Debtor in connection with the Civil 

Action pursuant to the terms of the Retention Agreement. A copy of the proposed order is 


annexed to the Application as Exhibit A. 


! Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Application. 
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4. Prior to the Petition Date, the Debtor engaged Bleakley to prosecute certain civil 
rights claims against her ex-husband, the City of Yonkers, the City of Yonkers Police Department 
and certain police officers employed by same (collectively, the “Civil Defendants”) pursuant to 
the terms of a Contingent Fee Retainer Agreement dated December 19, 2018 annexed to the 
application as Exhibit C. 

5. On October 31, 2017, Bleakley, acting as counsel for the Debtor, commenced an 
action against the Civil Defendants for damages based on the Civil Rights Claims in the 
Westchester County Supreme Court (Index No. 68237/2017), which action was subsequently 
removed to the U.S. District Court for the Southern District of New York, where it bears Civil 
Action No. 18-civ-00098 (VB), also known as, Marlaina Koller-Gurgigno v. City of Yonkers, et 
al (the “Civil Action”). 

6. Neither I, Bleakley, nor any partner, or attorney affiliated with Bleakley insofar as 
I have been able to ascertain: 


a is a creditor of the Debtor (including by reason of unpaid fees for services 
rendered prior to the Petition Date), except as set forth below in If 7-9; 


b. is an “insider” of the Debtor, as that term is defined in 11 U.S.C. § 101(31); 


c. is or has been, within two (2) years before the date of the filing of the Debtor’s 
chapter 11 petition, an employee of the Debtor; 


d. has an interest materially adverse to the interest of the Debtor’s estate, by reason 
of any direct relationship to, or connection with, or interest in, the Debtor, or 
for any other reason; 


e. presently represents a creditor of the Debtor; or a person otherwise adverse or 
potentially adverse to the Debtor or her estate, on any matter that is related to 
the Debtor or her estate, or on any matter that is unrelated to the Debtor or her 
estate; 


f. previously represented a creditor of the Debtor, or a person who is otherwise 
adverse or potentially adverse to the Debtor or her estate, on any matter related 
to the Debtor’s chapter 11 case; 
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g has any connection with the Debtor, her creditors, the Office of the United 
States Trustee or any employee of that office, or any other parties in interest, or 


h. has any other interest, direct or indirect, that may affect or be affected by the 
proposed representation. 


7. On or about January 8, 2018, Bleakley was retained by the Debtor to provide legal 
services in connection with her divorce action then pending in the Supreme Court of the State of 
New York, County of Westchester, under caption Marlaina Koller, et al. v. Vincent Gurgigno, 
Index No: 52833/2015 (the “Matrimonial Action”). 

8. As of the Petition Date, approximately $26,508.17 was owed on account of pre- 
petition services rendered by Bleakley in the Matrimonial Action. 

9. Bleakley and its attorneys may appear in the future in other cases unrelated to this 
case involving creditors of the Debtor and other interested parties (including the United States 
Trustee). 

10. To the best of my knowledge, information, and belief, Bleakley has no other 
connections with the Debtor, her creditors, or other interested parties. 

11. Subject to the approval of this Court, the Debtor authorized Bleakley to retain forty 
percent (40%) of the recovery proceeds (the “Contingency Fee” or the “Contingency Fee 
Arrangement”) in consideration of the legal services rendered in the Civil Action, after deducting 
all expenses and disbursements, “including but not limited to court costs, witness fees, costs 
association [sic] with non-expert and expert deposition and trial testimony and investigative or 
other services properly chargeable to the enforcement of the claim, or prosecution of the action.” 


See Retention Agreement. 
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12. Bleakley has not agreed to share any portion of its compensation with any other 
person. 

13. Except as stated herein, neither I, Bleakley, nor any of its partners or associates, 
insofar as I have been able to ascertain, represent any interest adverse to the Debtor or her estate. 


14. I declare under penalty of perjury that the foregoing is true and correct. 


Executed in Margate, New Jersey 
on this 26" day of May, 2020 


/s/ John P. Hannigan 
John P. Hannigan 


[original signature page follows] 
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12 Dicakley has not agreed to share any portion of its compensation with any other 
person, 

13. Except as stated herein, neither |, Bleakley. nor any of ils partners or associates, 
insofar as T have been able to ascertain, represent any interest adverse to the Debtor or her estate. 


14, L declare under penalty of perjury that the foregoing is true and correct. 


Freee in #7 2RGATE Vera ce cia 
on thisd hth day of May, 2020 
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Exhibit C 


The Retention Agreement 


BLEAKLEY PLATT Pan E 


NEW YORK CONNECTICUT ONE NORTH LEXINGTON AVENUE 
WHITE PLAINS, NEW YORK 10601 
914.949.2700 

Fax: 914.683.6956 
BPSLAW.COM 


JOHN P. HANNIGAN 
914.287.6148 
JHANNIGAN@BPSLAW.COM 


December 19, 2018 


Ms. Marlaina Koller 
222 Gailmore Drive 
Yonkers, New York 10710 


Re: Contingent Fee Retainer Agreement 
Dear Ms. Koller: 


This letter confirms the scope and terms of Bleakley Platt & Schmidt, LLP’s 
representation of you in connection with your civil claims arising out of the incidents of March 
19-20, 2016 and May 19, 2016, which representation began on or about August 10, 2017 and 
includes the special proceeding seeking leave to file a late notice of claim that we commenced on 
your behalf in the Supreme Court of the State of New York, County of Westchester, under Index 
No.: 62053/2017, and the civil action we commenced on your behalf in the Supreme Court of 
the State of New York, County of Westchester, under Index No.: 68237/2017, which civil action 
was subsequently removed to the U.S. District Court for the Southern District of New York 
where it was assigned Civil Action No.: 7:18-cv-00098-VB. Further, this letter will inform you 
of our fee and billing practices. 


You hereby give us the exclusive right to take all legal steps to enforce this claim 
through trial and appeal. 


In consideration of the services rendered and to be rendered, you agree to pay and we are 
authorized to retain out of any moneys that may come into your hand by reason of the above 
claim: 


forty percent (40%) of the sum recovered, whether recovered by suit, settlement 
or otherwise. 


Such percentage shall be computed on the net sum recovered after deducting from the 
amount recovered all expenses and disbursements, including but not limited to court costs, 
witness fees, costs association with non-expert and expert deposition and trial testimony and 
investigative or other services properly chargeable to the enforcement of the claim or prosecution 
of the action. In computing the fee, the costs as taxed, including interest upon a judgment, shall 
be deemed part of the amount recovered. For the following or similar items there shall be no 
deduction in computing such percentages: liens, assignments or claims in favor of hospitals, for 
medical care and treatment by doctors and nurses, or self-insurers or insurance carriers. 


Ms. Marlaina Koller 
December 19, 2018 
Page 2 


If the cause of action is settled by you without the consent of us, you agree to pay us the 
above percentage of the full amount of the settlement for the benefit of you, to whomever paid or 
whatever called. We shall have, in the alternative, the option of seeking compensation on a 
guantum meruit basis to be determined by the court. In such circumstances the court would 


determine the fair value of the service. We shall have, in addition, our taxable costs and 
disbursements. In the event that you are represented on appeal by another attorney, we shall 
have the option of seeking compensation on a guantum meruit basis to be determined by the 
court. 


Attached are our “Terms and Conditions for Engagements” describing our fees and 
billing procedures on a contingency fee basis and various other matters pertaining to our 
engagement. Please review the Terms and Conditions carefully. 


When signed by both of us, this letter and the Terms and Conditions for Engagements 
constitute a binding agreement and may be amended only in writing. To indicate your agreement 
to these terms of engagement, please sign and return the enclosed copy of this letter for our 


records. | 


We appreciate the confidence which you have placed in us and look forward to working 
with you. l 


Sincerely, 


BLEAKLEY PLATT & SCHMIDT, LLP 


tu 


Enclosure 
ce: Billing Department 


Accepted and Agreed: 


FA JANY 
Marlayna Koller Date 


BLEAKLEY PLATT & SCHMIDT, LLP 
TERMS AND CONDITIONS FOR ENGAGEMENTS 
[Contingent Fee-Personal Injury] 


Fees, Expenses and Disbursements. In connection with the prosecution of personal injury 
matters on a contingent fee basis, Bleakley Platt & Schmidt, LLP (the “Firm”) will be entitled to 
legal fees, expenses and disbursements as set forth in the Contingent Fee Retainer signed by the 
Client, a copy of which is attached to and incorporated herein by reference. 


Billing Procedures. At the conclusion of the engagement, the Firm will render a bill to the 
Client itemizing the contingent fee due and all properly chargeable expenses and disbursements. 
These disbursements may include photocopying and other reproduction charges, overnight mail 
expense, facsimile charges, messenger and delivery charges, computer research, travel, court 
costs, filing fees, and those other approved disbursements such as experts, investigators, 
witnesses, consultants and court reporters. 


Fee Disputes. In accordance with Title 22 of the New York Code of Rules and Regulations, Part 
137 (“Rules of the Chief Administrator of the Courts”), the Firm participates in the Fee Dispute 
Resolution Program. In the event of a dispute between the Firm and the Client involving 
attorneys’ fees between $1,000 and $50,000, the Client may have the right to seek arbitration. In 
such event, or upon the Client’s request, the Firm will provide the Client with the necessary 
information regarding fee dispute arbitration. 


File Retention. The Firm generally keeps each Client’s legal files for at least seven (7) years 
after the file is opened, after which time the files may be destroyed. If the Client wishes the Firm 
to keep the files for a longer period, the Client should advise the Firm in writing as promptly as 
practicable. 


Miscellaneous. This document, the Retainer and the related engagement letter to which it is 
attached, constitutes the entire understanding and agreement of the parties respecting its subject 
matter, and supersedes any prior or contemporaneous representations, warranties, agreements or 
understandings respecting its subject matter, whether oral or written. 


Rev. 3/1/02 


ACKNOWLEDGEMENT 


I represent that on the QO th day of December, 2018, the date upon which I executed the 
Contingent Fee Retainer Agreement, the terms of Contingent Fee Retainer Agreement were read 
by me and explained to me by my attorney, Justin M. Gardner, Esq. of Bleakley, Platt & 
Schmidt, LLP. I represent that I was informed by my attorney that the Contingent Fee Retainer 
Agreement provides for a contingent fee of forty percent (40%), which is higher than the 
conventional contingent fee of thirty-three and one-third percent (33 1/3 %). I further represent 
that I had an opportunity to ask questions concerning the amount of the contingent fee in the 
Contingent Fee Retainer Agreement, that all my questions were answered to my satisfaction, and 
that I fully understand and voluntarily accept the terms of Contingent Fee Retainer Agreement. I 
represent and certify that no pressure has been exerted upon me to accept the terms of the 
Contingent Fee Retainer Agreement and that I have done so of my own free will. 


IN WITNESS WHEREOF, the MARLAINA KOLLER has hereunto set MARLAINA 
KOLLER’s hand and seal on the Qo day of Decemres 2018. 


MARLAINA KOLLER 
IN PRESENCE OF 


STATE OF NEW YORK, COUNTY OF _ (Deskhesk- ss.: 


Onthe dor day of Dxembe- 2018, before me personally came 
MARLAINA KOLLER, to me known, and known to me to be the individual described herein, 
and who executed the foregoing RELEASE, and duly acknowledged having executed the same. 
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SUPREME COURT OF THE STATE OF NEW YORK 


COUNTY OF WESTCHESTER 
Pena ame Sek a a aa eal St Ile a Dat me Irama xX 
MARLAINA KOLLER-GURGIGNO, 
Plaintiff, 
Index No.: 
- against - 
THE CITY OF YONKERS, THE CITY OF YONKERS VERIFIED COMPLAINT 


POLICE DEPARTMENT, Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN 
(#103), Police Officer PATRICK SALIERNO (#987), Police 
Officer REMY SUSINI (#293), Police Officer ROMANO 
(#995), Lieutenant FOLEY, Lieutenant GELESKI, Police 
Officer JOHN DOE, Police Officer JANE DOE, ANNA 
GURGIGNO and VINCENT GURGIGNO, SR. 


Defendants, 


Plaintiff MARLAINA KOLLER-GURGIGNO (“Plaintiff”), by her attorneys, Bleakley 
Platt & Schmidt, LLP, as and for her Verified Complaint against defendants THE CITY OF 
YONKERS, THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK 
SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE, Police Officer JANE 
DOE, ANNA GURGIGNO and VINCENT GURGIGNO, SR. (collectively “Defendants”), 
hereby allege as follows: 
A. Introduction 

1. This action concerns the forcible rape of Plaintiff by her estranged husband 
Defendant Police Officer VINCENT GURGIGNO, Jr. (#314), a member of the THE CITY OF 
YONKERS POLICE DEPARTMENT (the “YPD”), who has a well-known and decimented 


history of domestic violence against Plaintiff, and his subsequent actions in concert with his 
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parents, defendants VINCENT GURGIGNO, SR. and ANNA GURGIGNO, and members of the 
THE CITY OF YONKERS POLICE DEPARTMENT, including Sergeant JAMES McGOVERN 
(#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), 
Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, Police Officer 
JOHN DOE and Police Officer JANE DOE (collectively the “YPD Officers”) to falsely arrest, 
imprison and maliciously prosecute Plaintiff without probable cause when ANNA GURGIGNO, 
who was unlawfully present at Plaintiff s residence, violently attacked and assaulted Plaintiff on 
May 19, 2016. 

2. As described in more detail below, the YPD Officers failed to conduct a 
reasonable investigation of the May 19, 2016 incident involving ANNA GURGIGNO, 
intentionally ignored and disregarded the exculpatory statements of witnesses to the incident, 
fabricated a false police report contradicting their own observations of the incident in question, 
ignored and disregarded video footage of the incident showing that Plaintiff was the victim of an 
assault rather than the assailant, failed to intervene during the illegal arrest and detention of the 
Plaintiff, utilized excessive force against the Plaintiff, failed to intervene during the use of 
excessive force against the Plaintiff, maliciously prosecuted the Plaintiff, and refused to drop the 
charges against Plaintiff, despite being in receipt of exculpatory evidence. 

3. The YPD and the YPD Officers have engaged in a pattern of unlawful conduct 
toward the Plaintiff on the basis of her estranged relationship with Police Officer VINCENT 
GURGIGNO, Jr. (#314), who has subjected Plaintiff on multiple occasions to sexual assault and 
physical abuse and has been the subject of multiple orders of protection, of which the YPD and 


the YPD Officers are well-aware. 


2 of 38 


0/31/2017 03:06 PM INDEX NO. 68237/2017 


O ered 06/16720 3: ibit D=. 
Verified Complaint Pg 4 of 39 EvE NE: 10/31/2017 
4. Upon information and belief, similarly situated persons have been and continue to 


be subjected to similar unlawful conduct. The deprivation of rights, remedies, privileges and 
immunities occurred at least in part because of the policies, practices and/or customs of the City 
of Yonkers, the YPD and the YPD Officers acting under pretense and color of state law, in their 
individual and official capacities, and within the scope of their employment. 

B. Parties and Venue 

5. Plaintiff MARLAINA KOLLER-GURGIGNO resides at 222 Gailmor Drive in 
the City of Yonkers, County of Westchester, State of New York. 

6. Defendant THE CITY OF YONKERS (“City”) is a New York municipal 
corporation and a political subdivision of the State of New York, with its principal office located 
at the Yonkers City Hall, 40 South Broadway, City of Yonkers, County of Westchester, State of 
New York. 

T- Defendant THE CITY OF YONKERS POLICE DEPARTMENT is a municipal 
agency of the City of Yonkers, with its principal office located at City of Yonkers Police 
Department, 104 South Broadway, City of Yonkers, County of Westchester, State of New York. 

8. Defendant Police Officer VINCENT GURGIGNO, Jr. (#314) (P.O. Gurgigno”), 
who resides at 9 Seminary Avenue in the City of Yonkers, County of Westchester, State of New 
York, is the estranged husband of Plaintiff and was at all relevant times herein, an officer, 
employee, and agent of the YPD, a municipal agency of the City. P.O. Gurgigno is duly 
appointed and acting as a police officer of the YPD and is sued in his individual and official 


capacity. 
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9. Defendant Sergeant JAMES McGOVERN (#103) (“Sgt. McGovern”) was at all 
relevant times herein, an officer, employee, and agent of the YPD, a municipal agency of the 
City. Sgt. McGovern is duly appointed and acting as a police officer of the YPD and is sued in 
his individual and official capacity. 

10. Defendant Police Officer PATRICK SALIERNO (#987) (“P.O. Salierno”) was at 
all relevant times herein, an officer, employee, and agent of the YPD, a municipal agency of the 
City. P.O. Salierno is duly appointed and acting as a police officer of the YPD and is sued in his 
individual and official capacity. 

11. Defendant Police Officer REMY SUSINI (#293) (“P.O. Susini”) was at all 
relevant times herein, an officer, employee, and agent of the YPD, a municipal agency of the 
City. P.O. Susini is duly appointed and acting as a police officer of the YPD and is sued in his 
individual and official capacity. 

12. Defendant Police Officer ROMANO (#995) (“P.O. Romano”) was at all relevant 
times herein, an officer, employee, and agent of the YPD, a municipal agency of the City. P.O. 
Romano is duly appointed and acting as a police officer of the YPD and is sued in his individual 
and official capacity. 

13. Defendant Lieutenant FOLEY (“Lt. Foley”) was at all relevant times herein, an 
officer, employee, and agent of the YPD, a municipal agency of the City. Lt. Foley is duly 
appointed and acting as a police officer of the YPD and is sued in his individual and official 
capacity. 

14. Defendant Lieutenant GELESKI (“Lt. Geleski”) was at all relevant times herein, 
an officer, employee, and agent of the YPD, a municipal agency of the City. Lt. Geleski is duly 
appointed and acting as a police officer of the YPD and is sued in his individual and official 


capacity. 
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15. Defendants Police Officer JOHN DOE and Police Officer JANE DOE (“Officers 


Doe”) are and/or were at all relevant times herein, officers, employees, and agents of the YPD, a 
municipal agency of the City. Officers Doe are duly appointed and acting as police officers of 
the YPD and are sued in their individual and official capacity. 

16. Defendant ANNA GURGIGNO (“Mrs. Gurgigno”) resides at 9 Seminary Avenue 
in the City of Yonkers, County of Westchester, State of New York. Mrs. Gurgigno is the mother 
of P.O. Gurgigno. 

17. Defendant VINCENT GURGIGNO, SR. (Mr. Gurgigno”) resides at 9 Seminary 
Avenue in the City of Yonkers, County of Westchester, State of New York. Mr. Gurgigno is the 
father of P.O. Gurgigno. 

18. Al relevent events at issue occurred in the County of Westchester. 

19. Venue is proper in the County of Westchester pursuant to CPLR § 505(a). 

C: Statement of Facts 

20. Plaintiff is a victim of domestic violence and sexual assault committed by her 
estranged husband, P.O. Gurgigno, who is a police officer with the YPD. 

21. Plaintiff has commenced divorce proceedings against P.O. Gurgigno in the 
Supreme Court of the State of New York, County of Westchester. 

22. Plaintiff has made multiple reports against P.O. Gurgigno to the YPD to report 
incidents of domestic violence and violations of the multiple orders of protection that Plaintiff 
has obtained against P.O. Gurgigno. 

23. When Plaintiff has reported these incidents to the YPD, her estranged husband’s 
friends at the YPD respond and refuse to assist Plaintiff, instead protecting P.O. Gurgigno from 


being held accountable for his criminal acts. 
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The March 20, 2016 Rape of Plaintiff by P.O. Gurgigno 


24. On March 20, 2016, P.O. Gurgigno attempted to lock Plaintiff out of her 
residence during a dispute concerning the amount of time Plaintiff was “permitted” by P.O. 
Gurgigno to be out shopping. 

25. As the Plaintiff s then four-year-old daughter screamed from inside the residence, 
Plaintiff put her foot in the door to prevent herself from being locked out. 

26. P.O. Gurgigno violently opened the door, striking Plaintiff across the face and 
causing her to fall to the ground. 

27. P.O. Gurgigno then violently kicked Plaintiff in the stomach and punched her on 
her arms and legs before locking her out of the house. 

28. Plaintiff contacted the YPD for assistance and Sgt. McGovern responded to the 
scene with another officer. 

29. Plaintiff requested to press charges against P.O. Gurgigno and have him arrested 
for beating her up and locking her out of her residence. 

30. Sgt. McGovern informed Plaintiff that “Vinny (referring to P.O. Gurgigno) is a 
brother and you have no hard evidence.” Plaintiff was further informed that she could not take 
her two young children with her if she decided to leave the residence that night. 

31. Fearing for the safety of her two children, Plaintiff decided to stay at the residence 
with P.O. Gurgigno that night. 

32. That night, March 20, 2016, P.O. Gurgigno forcibly raped Plaintiff and, two days 
later, Plaintiff was admitted to St. John’s Hospital with internal bleeding and forced to undergo 


emergency surgery. 
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33. After this incident, Plaintiff obtained an order of protection against P.O. 
Gurgigno, who was ordered to remove his personal effects from the marital residence within 24 
hours. 

34. When P.O. Gurgigno arrived to remove his personal effects pursuant to the terms 
of the order of protection obtained by Plaintiff, he arrived with his friend, defendant Sgt. 
McGovern, who forced Plaintiff to sit on the couch without moving while P.O. Gurgigno 
proceeded to kick Plaintiff s dog in the stomach and remove Plaintiff s own valuables and other 
possessions from the residence, well beyond the scope of what the order of protection permitted. 
The May 19, 2016 False Arrest and Malicious Prosecution of Plaintiff 

35. On May 19, 2016, sometime before approximately 3:30 p.m., P.O. Gurgigno 
arrived at the Plaintiff s residence located at 222 Gailmor Dr., Yonkers, New York 10710 for his 
court-ordered, supervised visitation with their four-year-old daughter, as permitted by the order 
of protection then in place against P.O. Gurgigno. 

36. When P.O. Gurgigno arrived at Plaintiff s residence, he proceeded into the house 
and yelled at Plaintiff because her boyfriend Maurits Croes was sitting in a vehicle parked on the 
street in front of the residence with his friend Toniann Francisco. P.O. Gurgigno then contacted 
his friends at the YPD and requested that they come to Plaintiff s residence. 

37. At about the same time that the YPD officers were arriving at the residence, 
including defendants Sgt. McGovern and P.O. Salierno, P.O. Gurgigno’s parents, defendants Mr. 
Gurgigno and Mrs. Gurgigno, also arrived at Plaintiff's residence, despite having no right to be 
there. 

38. Two days prior on May 17, 2016, Mrs. Gurgigno had been involved in an incident 
with Plaintiff in which Mrs. Gurgigno showed up at Plaintiff's place of employment uninvited, 


banging on the door and yelling “let me in I’m coming to get my granddaughter, let me in bitch, 
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I am going to get you, I swear I am going to hurt you.” Plaintiff filed a report with the YPD 


concerning this incident involving Anna Gurgigno on May 17, 2016, but no action was taken by 
the YPD. 

39. On May 19, 2016, when Mrs. Gurgigno arrived at Plaintiff s residence with Mr. 
Gurgigno, Mrs. Gurgigno approached the car in which Maurits Croes was seated on the street. 
Also present in this vehicle were Toniann Francisco and Plaintiff s two young children. 

40. Mrs. Gurgigno attempted to retrieve Plaintiff s four-year-old daughter from the 
car, despite having no right to do so. 

41. While at the vehicle, Mrs. Gurgigno pounded on the window and yelled at 
Maurits Croes, calling him “nothing but a piece of shit” and a “son of a bitch” in front of 
Plaintiff s two young children before marching up the driveway toward Plaintiff s residence. 

42. Plaintiff came out of the residence to meet Mrs. Gurgigno in the driveway and 
requested that she leave the premises. 

43. Mrs. Gurgigno ignored Plaintiff s request to leave and violently attacked the 
Plaintiff, chasing her up the driveway and leaving bruises on Plaintiff s left wrist. 

44. Video footage of Mrs. Gurgigno’s violent attack on Plaintiff was captured on the 
cell phone of Maurits Croes. 

45. Sgt. McGovern, the friend of P.O. Gurgigno who had refused to help the battered 
Plaintiff on March 20, 2016 and who was present on the scene at or about the time that Mrs. 
Gurgigno violently attacked the Plaintiff, immediately detained Plaintiff and placed her in 
handcuffs without explanation in front of her four-year-old daughter. 

46. Sgt. McGovern then violently threw Plaintiff into the back of the police vehicle 


without questioning her or taking her statement. 
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47. Plaintiff was detained in the police vehicle, which was not running, for 


approximately two (2) hours in the hot sun with the windows and doors shut. 

48. Upon information and belief, in the interim, the YPD Officers including 
defendants Sgt. McGovern, P.O. Salierno, P.O. Susini, P.O. Romano, Lt. Folely, Lt. Geleski, 
and/or Officers Doe reviewed the exculpatory video footage taken by Maurits Croes, and 
interviewed eyewitnesses Maurits Croes and Toniann Francisco, who indicated that it was Mrs. 
Gurgigno that had violently attacked Plaintiff. 

49. Upon information and belief, the YPD Officers including defendants Sgt. 
McGovern, P.O. Salierno, P.O. Susini, P.O. Romano, Lt. Folely, Lt. Geleski, and/or Officers 
Doe, further assisted P.O. Gurgigno, Mr. Gurgigno and Mrs. Gurgigno in crafting false 
statements to inculpate Plaintiff, and fabricated a false police report of the incident. 

50. Plaintiff was then transported to booking via an indirect route, traversing curves 
and turning corners at a high rate of speed so as to knock the Plaintiff around in the back seat of 
the police vehicle, further injuring her. 

51. Plaintiff was charged with second degree assault in violation of Penal Law 
(“PEN”) §120.05(2) (a Class D Felony) and second degree harassment in violation of PEN 
§240.26(1) (a violation level offense) and was held overnight in jail before being released the 
next day, May 20, 2016. 

52. Upon information and belief, while Plaintiff was in custody, certain YPD Officers 
including defendants Sgt. McGovern, P.O. Salierno, P.O. Susini, P.O. Romano, Lt. Folely, Lt. 
Geleski, and/or Officers Doe took photographs of Plaintiff in the jail cell, which they then 
disseminated to members of the local community in an effort to destroy Plaintiff s reputation and 


disrupt her family business. 
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53. Plaintiff sought to press charges against Mrs. Gurgigno for the violent attack but 
was told by the YPD that “she’s a cop’s mom, never happen,” notwithstanding that Plaintiff had 
video footage of the attack. 

54. Shortly after her unlawful arrest on May 19, 2016, Plaintiff filled out and filed a 
“Complaint Form” with the Westchester County District Attorney, Complaints—Fourth Floor, 
111 Dr. Martin Luther King Jr. Blvd., White Plains, New York 10601, wherein Plaintiff again 
detailing the circumstances of her unlawful arrest and identifying the arresting officer, defendant 
“Sgt. McGovern,” disclosing that she had “surveillance” of the incident in which she was 
attacked by Mrs. Gurgigno and pleading “FOR HELP PLEASE NO ONE IN OR AFFILIATED 
WITH YPD WILL HELP ME AND MY CHILDREN AND I ARE NOT SAFE. AGAIN I AM 
AFRAID FOR MY LIFE AND SOMEONE NEEDS TO HEAR ME.” A copy of the May 23, 
2016 Complaint Form filed with the Westchester County District Attorney is annexed hereto as 
Exhibit “1”. 

55. In correspondence dated May 23, 2016, Assistant District Attorney, Deputy Chief, 
Public Integrity Bureau, Brian J. Conway wrote to Plaintiff on behalf of James A. McCarty, 
Acting District Attorney, stating as follows: 

This office is in receipt of your letter of complaint in which you allege that 

you were falsely arrested by Sgt. McGovern of the Yonkers Police Department, 

after being assaulted by your mother-in-law, Anna Gurgigno, the mother of a 

fellow Yonkers Police officer. Since your complaint involves your dissatisfaction 

with one or more members of the Yonkers Police Department, this office has 

referred your complaint to the Internal Affairs Bureau of the Yonkers Police 


Department for their review/handling. 


A copy of the May 23, 2016 correspondence to Plaintiff is annexed hereto as Exhibit “2”. 
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56. Enclosed within this correspondence to Plaintiff was a copy of correspondence 


from Assistant District Attorney, Deputy Chief, Public Integrity Bureau, Brian J. Conway on 
behalf of James A. McCarty, Acting District Attorney, addressed to Caption Richard Doyle, 
Yonkers Police Department, stating as follows: 
Please find the attached letter of complaint and brought to this office by 

Marlaina Koller-Gurgino, alleging that one or more members of your department 

falsely arrested her after she was assaulted by Anna Gurgigno, the mother of a 

Yonkers Police officer. Since this complaint involves one or more members of 

your department, this complaint is being referred to you for your department’s 

handling and appropriate action. 
A copy of the May 23, 2016 correspondence to Captain Richard Doyle, Yonkers Police 
Department, is annexed hereto as Exhibit “3”. 

57. Plaintiff also filled out and filed a Civilian Complaint Form with the YPD on May 
24, 2016, detailing the circumstances of her unlawful arrest and identifying the arresting officer, 
defendant “Sgt. McGovern” and disclosing that she had “surveillance” of the incident in which 
she was attacked by Mrs. Gurgigno. A copy of the May 24, 2016 Civilian Complaint Form filed 
with the YPD is annexed hereto as Exhibit “4”. 

58. On multiple occasions, Plaintiff and her criminal defense attorney attempted to 
turn over to the YPD the exculpatory video footage in her possession, but were refused. 

59. Shortly after May 2, 2017, Plaintiff received correspondence from Detective 
Captain Frederick Hellthaler, Commanding Officer, Internal Affairs Division of the YPD, which 


was dated May 2, 2017, stating as follows: 


Your complaint, which was filed on May 23rd, 2016 against P.O. Vincent 
Gurgigno #314, has been investigated. It has been established that there is 


evidence to support the claim that his conduct was in violation of departmental 
policy. As such, P.O. Gurgigno has been disciplined. 
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This department is committed to high standards of professionalism, and 

misconduct by personnel will not be condoned. We appreciate your bringing this 

matter to our attention so that these standards can be maintained. If you have any 

guestions concerning the investigation or disposition of your complaint, please 

contact me. 

A copy of the May 2, 2017 correspondence from the Yonkers Police Department to Plaintiff is 
annexed hereto as Exhibit “5” (emphasis added). 

60.  Overa year after her arrest, the criminal charges against Plaintiff were finally 
dismissed by Hon. Edward J. Gaffney, Yonkers City Court on May 25, 2017 due to, upon 
information and belief, a lack of probable cause. 

61. By that time, as a result of Plaintiff s unlawful arrest and continued unlawful 
prosecution, Plaintiff s family business Allways East Transportation, Inc. had already lost a 
lucrative, multi-million dollar contract with the City of Yonkers. 

62. Plaintiff duly served a Notice of Claim pursuant to N.Y. Municipal Law § 50-e 
upon the City and YPD on August 11, 2017. A copy of the Notice of Claim is annexed hereto as 
Exhibit “6”. 

63. On October 26, 2017, this Court granted Plaintiff s petition seeking leave to file a 
late notice of claim in its entirety, deeming this Notice of Claim (Exhibit “6”) “timely served”. 
A copy of this Court’s October 26, 2017 Decision and Order is annexed hereto as Exhibit “7”. 

I. FIRST CAUSE OF ACTION - FORCIBLE RAPE 
(Pursuant to State Law against defendant 
Police Officer VINCENT GURGIGNO, Jr. (#314)) 
64. Paragraphs 1 through 63 of this Verified Complaint are hereby realleged and 


incorporated by reference herein. 
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65. On March 20, 2016, defendant Police Officer VINCENT GURGIGNO, Jr. (#314) 
proceeded to forcibly and without consent engage in unwanted and unpermitted sexual 
intercourse with Plaintiff without permission or consent, in violation of New York Penal Law § 
130.35. 

66. While committing the above described acts of sexual assault, battery and rape, 
P.O. Gurgigno made vulgar and threatening remarks to Plaintiff, while Plaintiff told P.O. 
Gurgigno repeatedly to stop, and that he was hurting her. 

67. The sexual assault, battery and rape suffered by Plaintiff was horrific and 
extraordinarily disruptive of Plaintiff s mental and emotional condition and caused her such great 
emotional distress that she lost all self-confidence, felt powerless and fell into a state of 
depression for an extended period of time. 

68.  Asaresult of the foregoing, Plaintiff was caused to sustain physical injury, 
personal humiliation, extraordinary emotional distress and mental anguish. These injuries and 
their effects continue and are permanent. 

69. Plaintiff seeks damages from P.O. Gurgigno for physical injury, emotional and 
psychological torment, distress, past, present and future compensatory damages, punitive 
damages, attorneys’ fees, costs, and experts’ fees for this action in an amount to be determined. 

II. SECOND CAUSE OF ACTION — VIOLATION OF CIVIL RIGHTS 
(Pursuant to § 1983 (False Arrest/False Imprisonment) against defendants Police 
Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), 
Police Officer PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), 
Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, Police 
Officer JOHN DOE and Police Officer JANE DOE) 

70. Paragraphs 1 through 69 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

71. Defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 

13 


13 of 38 


INDEX NO. 68237/2017 


Ove WOO, 10/31/2017 


Pg 15 of 39 | 


16 20 
Verified Complaint 


SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE, by their conduct as described herein, 
and acting under color of State Law to deprive Plaintiff of her right to be free from unreasonable 
search, seizure, arrest and imprisonment without probable cause as required by the Fourth and 
Fourteenth Amendments of the U.S. Constitution, are liable to Plaintiff for violation of 42 U.S.C. 
§ 1983 which prohibits the deprivation under color of State Law of rights secured under the 
United States Constitution. 

72. Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

73. Plaintiff seeks damages from defendants Police Officer VINCENT GURGIGNO, 
Jr. #314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 


to be determined. 
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OT. THIRD CAUSE OF ACTION - VIOLATION OF CIVIL RIGHTS 
(Pursuant to § 1983 (Excessive Force) against defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer 
PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer 
ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN 
DOE and Police Officer JANE DOE) 

74. Paragraphs 1 through 73 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

75. Defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE, by their conduct as described herein, 
and acting under color of State Law to deprive Plaintiff of her right to be free from excessive 
force in the course of an arrest as required by the Fourth and Fourteenth Amendments of the U.S. 
Constitution, are liable to Plaintiff for violation of 42 U.S.C. § 1983 which prohibits the 
deprivation under color of State Law of rights secured under the United States Constitution. 

76. Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

77. Plaintiff seeks damages from defendants Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
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injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 
to be determined. 
IV. FOURTH CAUSE OF ACTION - VIOLATION OF CIVIL RIGHTS 
(Pursuant to § 1983 (Malicious Prosecution/Abuse of Process) against Police Officer 
VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police 
Officer PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), Police 
Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, Police Officer 
JOHN DOE and Police Officer JANE DOE) 

78. Paragraphs 1 through 77 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

79. Defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE, by their conduct as described herein, 
and acting under color of State Law to deprive Plaintiff of her right to be free from malicious 
prosecution and abuse of process as required by the Fourth and Fourteenth Amendments of the 
U.S. Constitution, are liable to Plaintiff for violation of 42 U.S.C. § 1983 which prohibits the 
deprivation under color of State Law of rights secured under the United States Constitution. 

80. The unlawful actions of Defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were willful, 
knowing, malicious and specifically intended to deprive Plaintiff of her constitutional rights and 
constituted malicious prosecution and abuse of process in that there was no basis for Plaintiff’s 
arrest or continued prosecution, yet the aforesaid Defendants continued with the prosecution, 
which was resolved in Plaintiff s favor. 
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81. As a direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys' fees, costs, and expenses. 

82. Plaintiff seeks damages from defendants Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 
to be determined. 

V. FIFTH CAUSE OF ACTION - VIOLATION OF CIVIL RIGHTS 
(Pursuant to § 1983 (Monell Liability Claim) against defendants THE CITY OF 
YONKERS and THE CITY OF YONKERS POLICE DEPARTMENT) 

83. Paragraphs 1 through 82 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

84. At all relevant times herein, the defendant THE CITY OF YONKERS acting 
through defendant THE CITY OF YONKERS POLICE DEPARTMENT, developed, 
implemented, enforced, encouraged and sanctioned de facto policies, practices, and/or customs 
exhibiting deliberate indifference to Plaintiff s constitutional rights which caused the violation of 


such rights. 
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85. The aforesaid unlawful actions were done willingly, knowingly, and with specific 
intent to deprive Plaintiff of her constitutional rights under the Fourth and Fourteenth 
Amendments to the U.S. Constitution. 

86. The constitutional abuses and violations by the defendant THE CITY OF 
YONKERS acting through defendant THE CITY OF YONKERS POLICE DEPARTMENT, 
Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), 
Police Officer PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), Police 
Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN 
DOE and Police Officer JANE DOE were and are directly and proximately caused by policies, 
practices and/or customs developed, implemented, enforced, encouraged and sanctioned by the 
defendant THE CITY OF YONKERS, including the failure: (a) to adequately supervise and 
train its officers and agents thereby failing to adequately discourage further constitutional 
violations on the part of the police officers; (b) to properly and adequately monitor and discipline 
its officers; and (c) to adequately and properly investigate citizen complaints of police 
misconduct, and instead, acts of misconduct were tolerated by the defendants THE CITY OF 
YONKERS and THE CITY OF YONKERS POLICE DEPARTMENT. 

87. Upon information and belief, defendant THE CITY OF YONKERS has, acting 
through THE CITY OF YONKERS POLICE DEPARTMENT, developed, implemented, 
enforced, encouraged and sanctioned a de facto policy, practice, and/or custom of unlawfully 
interfering with and/or arresting and/or prosecuting, without probable cause, individuals who 
have not in any way violated any local, state or federal laws. 

88. These unlawful actions were willful, knowing, and specifically intended to 
deprive Plaintiff of her constitutional rights under the Fourth and Fourteenth Amendments to the 


U.S. Constitution. 
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89. As a direct and proximate result of the aforesaid unlawful actions, Plaintiff has 


suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

90. Plaintiff seeks damages from defendants THE CITY OF YONKERS and THE 
CITY OF YONKERS POLICE DEPARTMENT for physical injury, emotional and 
psychological torment, distress, past, present and future compensatory damages, punitive 
damages, attorneys’ fees, costs, and experts’ fees for this action in an amount to be determined. 

VI. SIXTH CAUSE OF ACTION — FALSE ARREST/IMPRISONMENT 
(Pursuant to State Law against defendants THE CITY OF YONKERS, THE CITY OF 
YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), 
Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE) 

91. Paragraphs 1 through 90 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

92. At all relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 


defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 


DEPARTMENT. 


19 


19 of 38 


U ered 00710720 720. =. 
Verified Complaint Pg 21 of 39 ow SF: 


93. The seizure and detention of Plaintiff was unlawful in that defendants THE CITY 
OF YONKERS, THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer 
VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer 
PATRICK SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO 
(#995), Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer 
JANE DOE had no probable cause to detain and arrest Plaintiff. 

94. Defendants THE CITY OF YONKERS, THE CITY OF YONKERS POLICE 
DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE intended to confine Plaintiff. 

95. Plaintiff was conscious of the confinement and did not consent to it. 

96. Plaintiff s confinement was not otherwise privileged. 

97. By reason of the actions and omissions of defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE, acting in gross 
and wanton disregard of Plaintiff's rights, deprived her of her liberty, when they subjected 
Plaintiff to an unlawful, illegal and excessive detention, in violation of state law. 

98. As a direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 


suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
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damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

99. Plaintiff seeks damages from defendants THE CITY OF YONKERS, THE CITY 
OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), 
Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police 
Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 
to be determined. 


VII. SEVENTH CAUSE OF ACTION - MALICIOUS PROSECUTION 
(Pursuant to State Law against all defendants) 


100. Paragraphs 1 through 99 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

101. At all relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 
defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 


DEPARTMENT. 
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102. Upon information and belief, Defendants desired to harm Plaintiff and 
maliciously agreed to act in concert with one another to falsely complain that Plaintiff assaulted 
Mrs. Gurgigno on May 19, 2016, to procure Plaintiff s false arrest and to further the malicious 
prosecution of Plaintiff. 

103. On the afternoon of May 19, 2016, defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), ANNA GURGIGNO and VINCENT GURGIGNO, SR., initiated a 
criminal proceeding against Plaintiff and importuned the YPD to make a false arrest and further 
a malicious prosecution of Plaintiff by knowingly providing false statements to the YPD Officers 
representing that Plaintiff had assaulted Ms. Gurgigno, which information Police Officer 
VINCENT GURGIGNO, Jr. (#314), ANNA GURGIGNO and VINCENT GURGIGNO, SR., 
knew to be false at the time the statements were given to the YPD. 

104. Upon information and belief, defendants Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE maliciously 
and knowingly assisted defendants Police Officer VINCENT GURGIGNO, Jr. (#314), ANNA 
GURGIGNO and VINCENT GURGIGNO, SR. in crafting false statements to inculpate Plaintiff, 
and fabricated a false police report of the incident. 

105. Upon information and belief, defendants Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE maliciously 
and knowingly failed to conduct a reasonable investigation of the May 19, 2016 incident, 


intentionally ignored and disregarded the exculpatory statements of witnesses to the incident, 
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fabricated a false police report contradicting their own observations of the incident in question, 
ignored and disregarded video footage of the incident showing that Plaintiff was the victim of an 
assault rather than the assailant, failed to intervene during the illegal arrest and detention of the 
Plaintiff, utilized excessive force against the Plaintiff, failed to intervene during the use of 
excessive force against the Plaintiff, maliciously prosecuted the Plaintiff, and refused to drop the 
charges against Plaintiff despite being in receipt of exculpatory evidence. 

106. As a direct and proximate result of Defendants’ actions, Plaintiff was falsely 
arrested and subjected to criminal prosecution. 

107. Over a year after her arrest, the criminal charges against Plaintiff were finally 
dismissed by Hon. Edward J. Gaffney, Yonkers City Court on May 25, 2017 due to, upon 
information and belief, a lack of probable cause. 

108. As a direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

109. Plaintiff seeks damages from all Defendants for physical injury, emotional and 
psychological torment, distress, past, present and future compensatory damages, punitive 
damages, attorneys’ fees, costs, and experts’ fees for this action in an amount to be determined. 


VIII. EIGHTH CAUSE OF ACTION - ABUSE OF PROCESS 
(Pursuant to State Law against all defendants) 


110. Paragraphs 1 through 109 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 
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111. At all relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 
defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT. 

112. Upon information and belief, Defendants desired to harm Plaintiff and 
maliciously agreed to act in concert with one another to engage in abuse of process by falsely 
complaining that Plaintiff assaulted Mrs. Gurgigno on May 19, 2016. 

113. On the afternoon of May 19, 2016, defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), ANNA GURGIGNO and VINCENT GURGIGNO, SR., sought the 
issuance of criminal process against Plaintiff, including institution of criminal charges and 
procuring Plaintiff s false arrest, by knowingly providing false statements to the YPD Officers 
representing that Plaintiff had assaulted Ms. Gurgigno, which information Police Officer 
VINCENT GURGIGNO, Jr. (#314), ANNA GURGIGNO and VINCENT GURGIGNO, SR., 
knew to be false at the time the statements were given to the YPD, because of an unjustifiable 


desire to harm Plaintiff. 


114. Upon information and belief, defendants Police Officer VINCENT GURGIGNO, 


Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 


Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 


Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE agreed to act in 


concert with one another to engage in such abuse of process, including by assisting defendants 


Police Officer VINCENT GURGIGNO, Jr. (#314), ANNA GURGIGNO and VINCENT 
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GURGIGNO, SR. in crafting false statements to inculpate Plaintiff, and fabricating a false police 
report of the incident. 

115. Asa direct and proximate result of Defendants’ actions, Plaintiff was falsely 
arrested and subjected to criminal prosecution. 

116. Over a year after her arrest, the criminal charges against Plaintiff were finally 
dismissed by Hon. Edward J. Gaffney, Yonkers City Court on May 25, 2017 due to, upon 
information and belief, a lack of probable cause. 

117. Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

118. Plaintiff seeks damages from all Defendants for physical injury, emotional and 
psychological torment, distress, past, present and future compensatory damages, punitive 
damages, attorneys’ fees, costs, and experts’ fees for this action in an amount to be determined. 

IX. NINTH CAUSE OF ACTION — UNREASONABLE/EXCESSIVE USE OF FORCE 
(Pursuant to State Law against defendants THE CITY OF YONKERS, THE CITY OF 
YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO 
(#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police 
Officer JANE DOE) 
119. Paragraphs 1 through 118 of this Verified Complaint are hereby realleged and 


incorporated by reference herein. 
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120. At all relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 
defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT. 

121. Defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE in arresting, detaining, handcuffing, 
placing Plaintiff in a police vehicle, subjecting Plaintiff to unreasonable and unjustifiable search, 
placing their hands upon Plaintiff in the course thereof, transporting Plaintiff and detaining 
Plaintiff without cause and for an impermissible period of time, including without limitation, 
violently throwing Plaintiff into the back of the police vehicle, detaining Plaintiff in the police 
vehicle, which was not running, for approximately two (2) hours in the hot sun with the windows 
and doors shut, and transporting Plaintiff to booking via an indirect route, traversing curves and 
turning corners at a high rate of speed so as to knock Plaintiff around in the back seat of the 
police vehicle, utilized unreasonable and/or excessive force against Plaintiff. 

122. Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 


damages to reputation, special damages, and other damages that the claimant has incurred or 
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will incur, including attorneys’ fees, costs, and expenses. 

123. Plaintiff seeks damages from defendants THE CITY OF YONKERS, THE CITY 
OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), 
Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police 
Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 
to be determined. 

X. TENTH CAUSE OF ACTION - INTENTIONAL, RECKLESS AND/OR 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 
(Pursuant to State Law against defendants THE CITY OF YONKERS, THE CITY OF 
YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO 
(#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police 
Officer JANE DOE) 

124. Paragraphs 1 through 123 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

125. Atall relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 


defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 


DEPARTMENT. 
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126. The aforesaid actions of Defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were willful, 
intentional, malicious, reckless, negligent and/or careless thereby inflicting great and lasting 
emotional distress upon Plaintiff. 

127. The aforesaid conduct was so shocking and outrageous that it exceeded all 
reasonable bounds of decency causing Plaintiff severe emotional distress. 

128. Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff was 
niia embarrassed and humiliated, put in fear of her health and safety, put in fear of further 
assault and pain, was caused great, ongoing, and permanent anxiety, was caused to feel 
pathological fear of law enforcement and legal piae and was otherwise caused severe 
emotional distress. 

129. Plaintiff seeks damages from defendants THE CITY OF YONKERS, THE CITY 
OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), 
Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police 
Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 


to be determined. 
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XI. ELEVENTH CAUSE OF ACTION — NEGLIGENCE/GROSS NEGLIGENCE 
(Pursuant to State Law against defendants THE CITY OF YONKERS, THE CITY OF 
YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO 
(#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police 
Officer JANE DOE) 

130. Paragraphs 1 through 129 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

131. Atall relevant times, defendants Police Officer VINCENT GURGIGNO, Jr. 
(#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE were acting 
within the scope of their employment and in furtherance of the duties owed to their employer 
defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT. 

132. Defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE acted negligently, wrongfully, 
willfully, maliciously and with gross negligence in investigating, arresting, detaining, 
handcuffing, placing Plaintiff in a police vehicle, subjecting Plaintiff to unreasonable and 
unjustifiable search, placing their hands upon Plaintiff in the course thereof, transporting 


Plaintiff, detaining Plaintiff without cause and for an impermissible period of time, and in 


continuing the prosecution of Plaintiff. 
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133. As a direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 
damages to reputation, special damages, interruption and loss of business and business 
opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

134. Plaintiff seeks damages from defendants THE CITY OF YONKERS, THE CITY 
OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, Jr. (#314), 
Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police 
Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE for physical 
injury, emotional and psychological torment, distress, past, present and future compensatory 
damages, punitive damages, attorneys’ fees, costs, and experts’ fees for this action in an amount 
to be determined. 

XII. TWELFTH CAUSE OF ACTION -NEGLIGENT TRAINING, 
SUPERVISION AND DISCIPLINE 
(Pursuant to State Law against defendants THE CITY OF YONKERS and THE CITY OF 
YONKERS POLICE DEPARTMENT) 

135. Paragraphs 1 through 134 of this Verified Complaint are hereby realleged and 
incorporated by reference herein. 

136. At all relevant times herein, the actions of the defendant THE CITY OF 
YONKERS and THE CITY OF YONKERS POLICE DEPARTMENT constitutes negligence in 
that the defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT negligently trained or failed to train its agents, servants, or employees, 
including defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
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McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE. 

137. At all relevant times herein, the actions of the defendant THE CITY OF 
YONKERS and THE CITY OF YONKERS POLICE DEPARTMENT constitutes negligence in 
that the defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT negligently supervised or failed to supervise its agents, servants, or employees, 
including defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE. 

138. At all relevant times herein, the actions of the defendant THE CITY OF 
YONKERS and THE CITY OF YONKERS POLICE DEPARTMENT constitutes negligence in 
that the defendants THE CITY OF YONKERS and THE CITY OF YONKERS POLICE 
DEPARTMENT negligently disciplined or failed to discipline its agents, servants, or employees, 
including defendants Police Officer VINCENT GURGIGNO, Jr. (#314), Sergeant JAMES 
McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), Police Officer REMY 
SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, Lieutenant GELESKI, 
Police Officer JOHN DOE and Police Officer JANE DOE. 

139, Asa direct and proximate result of the aforesaid unlawful actions, Plaintiff has 
suffered and will continue to suffer damages, including loss of liberty, bodily injuries and 
aggravation of existing bodily injuries, mental anguish, insomnia, emotional injuries, pain and 
suffering from the incident and its aftermath, embarrassment, humiliation, shame, indignity, 


damages to reputation, special damages, interruption and loss of business and business 
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opportunities, loss of earnings, loss of credit, and other financial loss that the claimant has 
incurred or will incur, including attorneys’ fees, costs, and expenses. 

140. Plaintiff seeks damages from defendants THE CITY OF YONKERS and THE 
CITY OF YONKERS POLICE DEPARTMENT for physical injury, emotional and 
psychological torment, distress, past, present and future compensatory damages, punitive 
damages, attorneys’ fees, costs, and experts’ fees for this action in an amount to be determined. 

WHEREFORE, plaintiff MARLAINA KOLLER-GURGIGNO demands judgment 
against Defendants as follows: 

1) On the First Cause of Action against defendant Police Officer VINCENT 
GURGIGNO, Jr. (#314) awarding Plaintiff compensatory and punitive damages as permitted by 
law in an amount to be determined by the jury, together with the costs of this action and such 
other and further relief as this Court deems just and equitable; 

2) On the Second Cause of Action against defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK 
SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE 
DOE awarding Plaintiff compensatory and punitive damages as permitted by law in an amount to 
be determined by the jury, attorneys’ fees pursuant to 42 U.S.C. § 1988, costs of the suit pursuant 
to 42 U.S.C. §§ 1920 and 1988, together with such other and further relief as this Court deems 
just and equitable; 

3) On the Third Cause of Action against defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK 
SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 


Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE 
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DOE awarding Plaintiff compensatory and punitive damages as permitted by law in an amount to 
be determined by the jury, attorneys’ fees pursuant to 42 U.S.C. $ 1988, costs of the suit pursuant 
to 42 U.S.C. §§ 1920 and 1988, together with such other and further relief as this Court deems 
just and equitable; 

4) On the Fourth Cause of Action against defendants Police Officer VINCENT 
GURGIGNO, Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK 
SALIERNO (#987), Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), 
Lieutenant FOLEY, Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE 
DOE awarding Plaintiff compensatory and punitive damages as permitted by law in an amount to 
be determined by the jury, attorneys’ fees pursuant to 42 U.S.C. § 1988, costs of the suit pursuant 
to 42 U.S.C. §§ 1920 and 1988, together with such other and further relief as this Court deems 
just and equitable; 

5) On the Fifth Cause of Action against defendants THE CITY OF YONKERS and 
THE CITY OF YONKERS POLICE DEPARTMENT awarding Plaintiff compensatory and 
punitive damages as permitted by law in an amount to be determined by the jury, attorneys’ fees 
pursuant to 42 U.S.C. § 1988, costs of the suit pursuant to 42 U.S.C. §§ 1920 and 1988, together 
with such other and further relief as this Court deems just and equitable; 

6) On the Sixth Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE awarding 


Plaintiff compensatory and punitive damages as permitted by law in an amount to be determined 
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by the jury, together with the costs of this action and such other and further relief as this Court 
deems just and eguitable, 

7) On the Seventh Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE, Police Officer JANE DOE, ANNA 
GURGIGNO and VINCENT GURGIGNO, SR., awarding Plaintiff compensatory and punitive 
damages as permitted by law in an amount to be determined by the jury, together with the costs 
of this action and such other and further relief as this Court deems just and equitable; 

8) On the Eighth Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE, Police Officer JANE DOE, ANNA 
GURGIGNO and VINCENT GURGIGNO, SR., awarding Plaintiff compensatory and punitive 
damages as permitted by law in an amount to be determined by the jury, together with the costs 
of this action and such other and further relief as this Court deems just and equitable; 

9) On the Ninth Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE awarding 


Plaintiff compensatory and punitive damages as permitted by law in an amount to be determined 
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by the jury, together with the costs of this action and such other and further relief as this Court 
deems just and eguitable, 

10) On the Tenth Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE awarding 
Plaintiff compensatory and punitive damages as permitted by law in an amount to be determined 
by the jury, together with the costs of this action and such other and further relief as this Court 
deems just and equitable; 

11) On the Eleventh Cause of Action against defendants THE CITY OF YONKERS, 
THE CITY OF YONKERS POLICE DEPARTMENT, Police Officer VINCENT GURGIGNO, 
Jr. (#314), Sergeant JAMES McGOVERN (#103), Police Officer PATRICK SALIERNO (#987), 
Police Officer REMY SUSINI (#293), Police Officer ROMANO (#995), Lieutenant FOLEY, 
Lieutenant GELESKI, Police Officer JOHN DOE and Police Officer JANE DOE awarding 
Plaintiff compensatory and punitive damages as permitted by law in an amount to be determined 
by the jury, together with the costs of this action and such other and further relief as this Court 


deems just and equitable; and 
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12) On the Fifth Cause of Action against defendants THE CITY OF YONKERS and 
THE CITY OF YONKERS POLICE DEPARTMENT awarding Plaintiff compensatory and 
punitive damages as permitted by law in an amount to be determined by the jury, together with 
the costs of this action and such other and further relief as this Court deems just and equitable. 
Dated: White Plains, New York 


October 31, 2017 
BLEAKLEY PLATT & SCHMIDT, LLP 


Attorneys for Plaintiff 

One North Lexington Ave. — 7th Floor 
White Plains, NY 10601 

Tel. No.: (914) 949-2700 


TO: Michael V. Curti, Esq. 
Corporation Counsel 
City of Yonkers 
City Hall, 40 South Broadway, 
Yonkers, New York 10701 


City of Yonkers Police Department 
104 South Broadway, 
Yonkers, New York 10701 


Police Officer Vincent Gurgigno, Jr. (#314) 
9 Seminary Avenue, 
Yonkers, New York 10701 


Sergeant James McGovern (#103) 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Police Officer Patrick Salierno (#987) 
c/o City of Yonkers Police Department 


104 South Broadway, 
Yonkers, New York 10701 
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Police Officer Remy Susini (#293) 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Police Officer Romano (#995) 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Lieutenant Foley 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Lieutenant Geleski 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Police Officer John Doe 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Police Officer Jane Doe 

c/o City of Yonkers Police Department 
104 South Broadway, 

Yonkers, New York 10701 


Anna Gurgigno 

9 Seminary Avenue, 
Yonkers, New York 10701 
Vincent Gurgigno, Sr. 


9 Seminary Avenue, 
Yonkers, New York 10701 
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VERIFICATION 


STATE OF NEW YORK ) 


COUNTY OF WESTCHESTER _ ) 


MARLAINA KOLLER-GURGIGNO, being duly sworn, deposes and says that she is the 
Plaintiff in the within action; that she has read the foregoing Verified Complaint and knows the 
contents thereof; that the facts alleged therein are true to her own knowledge, except as to the 
matters therein stated to be alleged on information and belief and, as to those matters, she 


believes them to be true. 


— } 
MARLAINA KOLLER-GURGIGNO 


Sworn to before me this 
30th day of October, 2017 


—— 
Notary Public 7 2 


MAUREEN HUGHES 
Notary Public, State of New York 
No. 01HU6140115 
Qualified in Westchester County 
Commission Expires January 17, 20 
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